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Avoiding Arbitration in Nursing Home Cases 

 These materials are written with nursing home arbitration agreements in mind, but the 

same principles apply to any case in which a defendant seeks to enforce an arbitration agreement 

against a plaintiff. 

 Nursing homes increasingly use arbitration agreements as a barrier to recovery in claims 

for neglect and malpractice.  The facilities correctly believe that requiring a plaintiff to pursue 

the case through an arbitrator reduces the likelihood of a significant recovery.  Arbitration 

contracts may also contain provisions limiting discovery, which is a one-sided advantage for the 

defendant.  Arbitration burdens the plaintiff by shifting the forum from an inexpensive jury trial 

to an expensive arbitrator or panel of arbitrators.  Further, an arbitration panel may be less likely 

to find statutory neglect under RCW 74.34, further reducing case value.   

Arbitration agreements can be challenged under any legal doctrine available to defeat 

contracts generally.  Although Washington has a strong policy favoring arbitration, Int’l Ass’n. of 

Fire Fighters, local 46 v. City of Everett, 146 Wash.2d 29, 51, 42 P.3d 1265 (2002), arbitration 

agreements are just as vulnerable to generally applicable contract defenses as any other contract.  

This article will make an effort to mention most of these defenses.  

1. Arbitration is not always bad. 

 These are some cases in which allowing arbitration is the better strategic choice.  

Arbitration is not always unfavorable for the plaintiff, especially in lower value cases involving 

negligence that do not have aggravated facts.  Avoiding arbitration is time consuming and may 

require handling an appeal.  This effort may not increase the value of some cases. 

Depending on the potential damage award and the strength of the liability facts, 

arbitration has advantages and disadvantages for the plaintiff.  In smaller damage cases worth 
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$300,000 or less, the advantages of arbitration are likely to outweigh the disadvantages. The 

advantages of arbitration include: (1) quicker resolution of the case from start to finish; (2) lower 

case expense; (3) a firm hearing date not subject to a judge's schedule; and (4) a less formal, 

friendlier and more confidential setting.  Arbitration reduces the amount of attorney time needed 

to effectively present a case and prevents standard defense tactics of delay and excessive motion 

practice.  Obfuscation and jury confusion favor the defendant in a jury trial, but these factors are 

absent when an arbitration panel decides the outcome.  If a case has clear liability but limited 

jury appeal, arbitration is probably the better forum. 

 If a case has potential damages in the million dollar range, a jury trial is preferable. Those 

cases justify higher expenses and expert witness costs, more discovery, and more attorney time 

for the extensive motions, discovery, and potential appellate briefing necessary to void an 

arbitration clause.  An arbitration panel will likely be more conservative on damages than a jury 

in a case involving aggravated facts.  A thoughtful analysis needs to be made before the case is 

filed because bringing suit waives the right to invoke the arbitration agreement.1  The same 

analysis should be made when suit has been filed and the defendant is seeking to compel 

arbitration.  In this circumstance, the defendant may be willing to waive an unfavorable aspect of 

the arbitration agreement, such as strict limitations on discovery or cost sharing of the arbitrator's 

fees, if the plaintiff agrees to arbitrate. 

 Initiation of arbitration is governed by RCW 7.04A. The contract may state how 

arbitration is initiated; otherwise, the statute sets forth the process.  If the defendant does not 

respond to a written demand to arbitrate, suit can be filed for the limited purpose of compelling  

compliance.  Similarly, a suit can be filed to request that the court appoint an arbitrator if the 

parties reach an impasse on that issue. 
                                                 
1 Steele v. Lundgren, 935 P.2d 271, 85 Wash. App. 845 (Wash. App. Div. 1 1997). 
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 State court is almost always the better forum for a really good case.  The fight over 

arbitration is worth it when the facts are such that the damage award should be driven upward by 

a gross deviation from acceptable conduct.  But in cases where the nursing home is merely 

negligent and their conduct does not provoke outrage, arbitration is the better forum most of the 

time.  The remainder of these materials will focus on arguments that might keep these cases out 

of arbitration. 

2.  Woodall v. Avalon – Non signatory heirs in wrongful cases are not bound by 

arbitration agreements signed by the decedent. 

 Woodall v. Avalon, 231 P.3d 1252, 155 Wash.App. 919 (2010), is a recent Division I case 

which I briefed and argued.  The trial court granted Defendant’s motion to compel arbitration 

with respect to the survival claims but denied it with respect to the wrongful death claims, which 

were brought by two children of the decedent who did not sign the arbitration agreement.  The 

statutory wrongful death claim in Washington is an independent cause of action that is brought 

by the personal representative and belongs to the heirs.  Warner v. McCaughan, 77 Wash. 2d 

178, 179, 460 P.2d 272 (1969).  The Appeals Court held that an arbitration agreement signed by 

the decedent did not bind non-signatory heirs in the absence of an agency relationship.  The 

Appeals Court relied heavily on Satomi Owners Association v. Satomi, LLC, 167 Wash.2d 781, 

225 P.3d 213 (2009), a Washington Supreme Court case which indicates that non-signatories 

will be bound by an arbitration agreement only when the non-signatory is an agent or alter ego of 

the signatory.  Id. At 230, n.2.   

Under Woodall, non-signatory heirs are not bound by an arbitration agreement unless 

there is evidence of an agency relationship such as that between husband and wife.  Neither side 
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appealed this decision, so the opinion is binding in Division I.   Also it is well reasoned, 

persuasive authority in Divisions II and III. 

 This case may be useful in some courts when trying to avoid arbitration entirely.  Some 

trial courts may be reluctant to compel arbitration with respect to the survival claims when they 

are required to retain jurisdiction over the wrongful death claim.  A trial court may see that it is 

senseless to divide a case involving one set of facts into two parts, each to be decided in a 

different forum.  It may be discretionary for the trial court to retain the entire case when a portion 

of the case is not subject to arbitration.  Longenecker v. Brommer, 59 Wash.2d 552, 564, 368 

P.2d 900 (1962)(“It is the established policy in this state that litigation between the same parties, 

arising out of the same transaction, be determined in one action to avoid multiplicity of suits.”)  

But see Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 105 S.Ct. 1238, 84 L.Ed.2d 158 

(1985)(intertwining doctrine not applicable under Federal Arbitration Act). 

 When applying Woodall v. Avalon to an arbitration agreement, it is essential to have a 

copy of the agreement prior to filing suit and prior to designating the personal representative of 

the estate.  The arbitration agreement is not always obtainable prior to filing suit, but a request 

should be made for the nursing home admissions documents, arbitration agreements, and all 

contracts between the resident and the nursing home.  If counsel is involved in responding to the 

initial request for documents and medical records, the defendant’s lawyers may produce a copy 

of the arbitration agreement.  This is important because an arbitration agreement may have been 

signed by one of the decedent’s family members.  Just as frequently, the agreement will only be 

signed by one heir and the remaining heirs will not be governed by the agreement.   

If possible, a non-signatory heir should be designated as the personal representative of the 

estate.  A trial court is more likely to be persuaded to deny a motion to compel arbitration if the 
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personal representative did not sign the arbitration agreement on the decedent’s behalf.    If a 

non-signatory heir is a desirable plaintiff, naming the non-signatory heir as personal 

representative of the estate should be considered.  In Woodall, the personal representative was a 

non-signatory to the arbitration agreement.  But if a signatory heir is the personal representative, 

the defendant will be able to distinguish Woodall and potentially confuse the trial court. 

If later disclosure of an arbitration agreement reveals that the personal representative 

signed the arbitration agreement on behalf of the decedent, then perhaps a non-signatory heir can 

be substituted as personal representative to increase the likelihood of the trial court of applying 

the holding in the Woodall case.  Spouses are probably agents of each other, and one spouse can 

probably bind the other to an arbitration agreement.  For this reason, the personal representative, 

at least initially, should be one of the children if there is a desirable plaintiff among them.   

The appeals court briefing is attached as Appendix A to these materials. 

3. Did the signatory to the arbitration agreement have the authority to sign? 

 In a nursing home case, the decedent will often not have been capable of signing the 

admissions paperwork prior to becoming a resident of the nursing home.  The arbitration 

agreement is usually presented when the admissions paperwork is signed.  This paperwork is 

usually signed by the child who is most involved in assisting the resident and managing their 

affairs.  A threshold question in analyzing how to resist a particular arbitration agreement is 

whether the signatory had the resident’s power of attorney to contract on their behalf.  The 

signatory to the arbitration agreement may not have actual authority to act on the resident’s 

behalf.  A successful brief defeating an arbitration agreement when the signatory child did not 

have the resident’s power of attorney is included at the end of this article in Appendix B.  If the 

signatory to the arbitration agreement did have the resident’s power of attorney, it should still be 
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analyzed to determine whether the POA limited the holder’s authority to act.  Sometimes an 

argument can be made that the power of attorney did not grant authority to make litigation 

decisions on behalf of the resident.  For instance, if the only power of attorney possessed by the 

signatory is over medical decisions, the jury trial waiver contained in an arbitration agreement is 

probably not part of the POA’s authority, and the arbitration agreement can be defeated. 

4. Was the resident competent to sign the arbitration agreement? 

 Nursing homes will sometimes have a resident of questionable competence sign an 

arbitration agreement.  In this instance the arbitration agreement can be resisted on the grounds 

that the resident did not have capacity to contract.  A successful defense on this ground will 

require a physician affidavit attesting to the resident’s lack of competence and inability to 

understand the arbitration agreement.  The declaration should include details demonstrating the 

resident’s incapacity at the time the agreement was signed, and admissible copies of the medical 

records on which the physician relied should be attached to the declaration.  Clear and 

convincing evidence is necessary to overcome an arbitration contract based on an incapacity 

defense. 

5. Unconscionability. 

 a.  Substantive Unconscionability.  The most sophisticated arbitration 

agreements do not include significant limitations on discovery or remedies.  However, an 

arbitration agreement that limits discovery or attempts to eliminate remedies available under 

Washington law may be substantively unconscionable.  Alder v. Fred Lind Manor, 153 Wn.2d 

331, 103 P.3d 773, 781 (2005).  The arbitration agreement will probably have to contain at least 

three unconscionable provisions before a court will conclude that the agreement as a whole is 

unenforceable. Id. at 788.  The more sophisticated nursing home chains will limit the number of 
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unconscionable provisions.  For example, nursing home arbitration agreements frequently 

require that each side bear their own costs and attorneys fees.  This provision is substantially 

unconscionable because RCW 74.34 provides for one-way fee shifting in nursing home cases.  

But a well written arbitration agreement will contain a limited number of such provisions and a 

clause allowing severance of unenforceable provisions. 

 b. The prohibitive cost defense. 

 Arbitration agreements will often require each side to pay their own arbitrator.  If the 

plaintiff has limited assets, this provision gives rise to a prohibitive cost defense under the 

doctrine of substantive unconscionability.  The party resisting arbitration has the burden to come 

forward with evidence demonstrating the limited finances of the plaintiff and the cost of 

arbitration.  If the arbitration agreement designates a commercial arbitration service as arbitrator, 

such as WAMS, the fee schedule can be attached as part of the response resisting arbitration.  

Specific evidence pertaining to the finances of the plaintiff should be included.  A sample 

declaration is attached hereto in Appendix C.  In a case brought by the personal representative, 

the plaintiff’s evidence showing prohibitive cost should also address the finances of the estate 

and show that the estate is insolvent.  Once the plaintiff proves prohibitive cost, the burden shifts 

to the defendant to come forward with evidence in rebuttal.  The rebuttal evidence can include an 

offer to pay the cost of arbitration, which defeats the prohibitive cost defense.  But the plaintiff 

will at least avoid paying of the arbitrator’s bill.  The primary case discussing the prohibitive cost 

defense to arbitration is Mendez v. Palm Harbor Homes, Inc., 111 Wash.App. 446, 45 P.3d 594 

(2002).  This case outlines the evidence needed to prove the prohibitive cost defense. 
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 c. Procedural Unconscionability. 

 The arbitration agreement should also be attacked under the doctrine of procedural 

unconscionability.  This requires an analysis and possible discovery into the circumstances under 

which the agreement was signed.   If the signatory of the agreement remembers signing the 

admissions paperwork, this may allow an argument that the agreement was not entered into 

knowingly, intelligently or voluntarily and is therefore procedurally unconscionable.  Any 

circumstances that indicate unfairness signing the agreement should be included in a response 

resisting arbitration.  Attached in Appendix D is a sample declaration containing the type of 

evidence necessary to overcome an arbitration agreement based on the doctrine of procedural 

unconscionability. 

6. No waiver of rights under RCW 70.129.005. 

An argument can be made that arbitration agreements are illegal under Washington law. 

RCW 70.129.105; 70.129.005.  As a general rule, the courts of this state will not enforce 

agreements which are illegal or contrary to public policy. Sienkiewicz v. Smith, 30 Wash.App. 

235, 633 P.2d 905 (1981); Golberg v. Sanglier, 27 Wash.App. 179, 616 P.2d 1239 (1980). 

Rather, the courts will leave the parties where it finds them. Hederman v. George, 35 Wash.2d 

357, 212 P.2d 841 (1949); Reed v. Johnson, 27 Wash. 42, 67 P. 381 (1901). 

DSHS has addressed this issue in a guidance letter sent to long term care facilities, 

stating: "Residents and representatives should not be presented with arbitration agreements at the 

time of admission because the resident may be too overwhelmed to understand the implications 

of the agreement, and may erroneously conclude that the agreement needs to be signed in order 

to be admitted."  See Appendix E. 
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 Long-term care facilities have an obligation to inform residents in writing of their rights 

prior to admission, an obligation to "protect and promote the rights of each resident," an 

obligation to provide an admission contract consistent with the residents' rights law, and are 

prohibited from asking residents to waive their rights.  RCW 70.129.030(1); 70.129.020; 

70.129.150(1); 70.129.105.  These statutes may prohibit enforcement of a pre-dispute binding 

agreement that waives the resident's right to jury trial.  

 RCW 70.129.105 prohibits facilities from requesting residents to "sign waivers of 

residents' rights set forth in this chapter or in the applicable licensing or certification laws."  The 

residents' right to a jury trial is arguably one of the rights which a resident cannot be asked to 

waive.  This argument is supported by RCW 70.129.005, which provides: "(1) The resident has 

the right to exercise his or her rights as a resident of the facility and as a citizen or resident of the 

United States and the State of Washington."  And: "It is the intent of the legislature that 

individuals who resident in long-term care facilities ... continue to enjoy their basic civil and 

legal rights."  Asking a resident to sign an arbitration agreement which gives up the right to jury 

trial is arguably the same as asking the resident to waive this important right, in violation of 

RCW 70.129.105. 

 There is no case law interpreting these statutes, and the statute does not define the basic 

civil and legal rights that are protected.  But common sense and logic suggest that the right to a 

jury trial is a basic civil and legal right that is meant to be protected. The plain language of the 

phrase "basic civil and legal rights" may be read to include the right to a jury trial.  The 

Washington Supreme Court has noted that the right to jury trial is protected by article 1, section 

21 of the Washington Constitution and is inviolate.  An "inviolate" right to trial by jury is 
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logically a right that it is basic civil and legal right meant to be protected by RCW 70.129.005 

and 70.129.105. 

 The defendant may argue that these statutes are preempted by the Federal Arbitration 

Act, which preempts state law that treats arbitration agreements differently from any other 

contract.  But they have the burden to show that the transaction involves interstate commerce.  If 

they fail to come forward with this evidence, a trial court may be persuaded that the jury trial 

waiver in the arbitration agreement is an unenforceable waiver of resident rights.  

7. Delegation clauses under Rent-A-Center, West, Inc. v. Jackson. 

 The U.S. Supreme Court has addressed the issue of whether the trial court or the 

arbitration panel itself decides the validity of an arbitration contact in the face of contract 

defenses such as fraud, duress or unconscionability.  If the arbitration agreement contains a 

clause providing that the enforceability of the agreement is to be decided by the arbitrator, then 

the plaintiff must specifically attack the enforceability of the delegation clause in order to resist 

arbitration.  Of course it is much more difficult to show that the delegation clause itself is 

procedurally or substantively unconscionable.  At this point many arbitration agreements written 

by nursing homes do not yet include a delegation clause of the type contained in the agreement 

before the US Supreme Court in Rent-A-Center, West, Inc. v. Jackson. 

8. Does the arbitration named in the agreement accept pre-dispute arbitrations in 

healthcare cases? 

 Nursing homes sometimes designate  a particular arbitrator in the agreement.  A 

designated arbitrator should be contacted to see if they are still arbitrating healthcare disputes.  

For instance, the American Arbitration Association and the American Health Lawyers 

Association are no longer arbitrating healthcare disputes that arose after the agreement was 
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signed.  If either of these entities are designated as the arbitrator the contract defense of 

impossibility arises because the case cannot be arbitrated in the manner agreed to by the parties. 

See Balfour, Guthrie & Co., Ltd. v. Commercial Metals Co., 607 P.2d 856, 93 Wn.2d 199, 202 

(Wash. 1980) (“[A] person can be compelled to arbitrate a dispute only . . . in the manner in 

which, he has agreed so to do.”)  Successful briefing resisting arbitration on the ground that the 

arbitrator is no longer available is included under Appendix E of this paper. 

9. Related entities are not parties to the arbitration agreement and cannot enforce it. 

 Nursing homes frequently are operated by an insolvent LLC which holds the facility 

license and has no other assets.  The profits from the nursing home are then funneled through a 

management company and various holding companies that own the shares of the LLC and 

control the nursing home.  These related entities should be identified and sued for strategic 

reasons. 

 The joinder of these entities creates another argument that may help avoid an arbitration 

agreement.  The arbitration agreement will usually not name the parent company as a party, nor 

will representatives of related entities have signed the agreement.  These entities do not have 

standing to enforce the arbitration agreement.  The plaintiff may have viable claims against 

related entities that are not subject to arbitration. 


























































































































